
 

 

 
 
October 24, 2018 
 
 
Susan Edwards 
Office of Inspector General 
Department of Health and Human Services 
Attention: OIG-0803-N 
Room 5513 Cohen Building 
330 Independence Avenue SW 
Washington, DC 20201 
 
RE: Medicare and State Health Care Programs:  Fraud and Abuse; Request for 

Information Regarding the Anti-Kickback Statute and Beneficiary Inducements 
CMP (OIG-0803-N) 

 
Dear Ms. Edwards: 
 
On behalf of its 143 hospital members, the Missouri Hospital Association offers the following 
comments in response to the Office of Inspector General’s request for information regarding the 
Anti-Kickback Statute (AKS). 
 
The AKS prohibits remuneration among providers as an inducement for patient referrals.  Absent 
additional safe harbor exceptions, the law will continue to impede attempts to implement value-
based payment systems that require innovative means of care coordination to better serve 
patients and achieve quality outcomes.  MHA proposes OIG craft new safe harbor provisions 
granting flexibility in financial arrangements.  This would reflect shared risks and goals, and 
enable innovations in integrated care. 
 
Value-based payment systems demand accountability and require hospitals and post-acute 
providers to coordinate delivery of quality care.  Hospitals are positioned uniquely to invest in 
resources that can be shared by providers along the care continuum.  Yet the AKS penalizes 
these innovations by barring these shared resources as remuneration.  Like the Stark Law, AKS 
was enacted to combat overutilization of volume-based care.  Emerging payment models protect 
against overutilization by aligning clinical and economic performance as the benchmarks for 
value.  Therefore, MHA encourages the OIG to create new safe harbor exceptions allowing 
value-based cooperative efforts among providers that promote quality and cost-efficient care. 
 
Integration of care necessarily results in referrals within a given provider network.  Existing safe 
harbor provisions that impose a fair market value requirement on any remuneration provided by 
a referral source fail to account for the relative investments, risks and role of providers along the 
continuum of care.  MHA suggests the OIG create a safe harbor that allows value-based 
arrangements meeting established criteria.  At the macro level, approved models must meet the 
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Centers for Medicare & Medicaid Services’ three-part aim for value-based care:  better care for 
individuals, better health for populations and lower cost.  Substantively, the OIG can define the 
requisite parameters for eligible arrangements to include predefined, measurable goals, including 
improved outcomes and quality of care, enhanced care coordination and seamless integration of 
service locations, achieved at a lower cost to Medicare.  Authorized arrangements should include 
the ability to share technological frameworks that support information sharing and data analytics 
without penalty.  Shared decision making requires a shared information infrastructure, including 
electronic records systems, which is impeded greatly by the current regulatory scheme. 
 
Care transitions are improved vastly through appropriate referrals that ensure coordinated care.  
Patients in rural areas can be disproportionately impacted by AKS restrictions due to limited 
numbers and types of providers.  Timely referrals direct patients to the treatments needed to 
manage their condition(s), improve outcomes and avoid excessive readmissions. 
 
Care coordination also mitigates the effect of social determinants of health (SDOH) on health 
outcomes.  Social determinants affect how individuals navigate the health care system, comply 
with instructions or advice and respond to treatment.  SDOH includes socioeconomic 
characteristics such as income, education level, employment status, access to affordable housing, 
clean water, nutritional foods, recreational facilities and transportation.  Social and psychological 
factors such as race, religion, ethnicity, gender identity, sexual orientation and adverse childhood 
events can place patients at greater risk for adverse outcomes, as well.  To address these issues 
and their associated downstream costs on the health care system, we need to reduce the 
regulatory burdens that prevent providers from moving to value-based systems of care. 
 
Responding to the contextual factors that inhibit an individual’s response to treatment requires 
highly integrated care designed to enhance outcomes.  All providers along the care continuum 
must be free to coordinate care without the threat of financial reprisal.  As currently written and 
enforced, the AKS creates silos that drive providers apart.  As a result, patients who already 
experience one or more barriers to care must navigate a complex system without the benefit of 
full management and oversight by their physician.  The AKS poses a significant impediment to 
integrated care by barring the very financial arrangements that allow providers to jointly manage 
utilization and risk for patients who would most benefit from rigorous oversight of their care. 
 
The AKS was intended to combat overutilization and increased costs, which are not present in 
risk-sharing models of care.  Identifying high risk patients through diagnostic coding for 
incidences of SDOH allows providers to work together to reduce the effects of the social and 
demographic factors that impede patients from accessing follow-up care or following their 
physician’s instructions.  Providers can work collectively to develop a course of treatment for 
social determinants that are most likely to impede beneficial outcomes.  The ability to address, 
throughout the entire system of care, the social factors most likely to affect a patient’s health will 
reduce utilization, improve outcomes and moderate downstream costs. 
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Health care reimbursement systems continue to evolve following the changes imposed by the 
Patient Protection and Affordable Care Act; however, the AKS restrictions and complex 
exceptions may have the unintended consequence of driving consolidation in the industry, 
thereby reducing competition and lessening patient choice.  As providers seek to collaborate on 
higher quality and cost effective care, they are either stymied by the law’s prohibitions or 
required to incur significant legal and consultative costs to ensure compliance with the safe 
harbor exceptions.  These issues are exacerbated in rural communities with fewer providers, who 
tend to operate on lower margins.  They also have a disproportionate effect on those patients who 
require integrated care to overcome the complex social and economic issues that decrease quality 
while increasing health care costs. 
 
MHA encourages the OIG to consider safe harbor protections for integrated care arrangements 
that furthers the transition to value-based care and addresses the need of socially complex 
patients. 
 
Thank you for the opportunity to comment and for your consideration of these issues. 
 
Sincerely, 

 
Jane C. Drummond 
General Counsel and Vice President of Legal Affairs 
 
jcd:drl/ts 


